IN THE SUPREME

COURT OF BANGLADESH

APPELLATE DIVISION

PRESENT:
Mx. Justice Syed Refaat Ahmed :
Chief Justice
Mr. Justice Md. Ashfaqul Islam
Mr. Justice Zubayer Rahman Chowdhury
Mr. Justice S.M. Emdadul Hoque
Mr. Justice A.K.M. Asaduzzaman

CIVIL PETITION FOR LEAVE

TO APPEAL NO.4676 OF 2025

WITH
CIVIL PETITION FOR LEAVE

TO APPEAL NO.4739 OF 2025

CIVIL MISCELLANEOUS PETITION NO.930 OF 2025

AND

CIVIL MISCELLANEQUS PETITION NO.966 OF 2025

(From the

judgment and order dated 10.11.2025 passed by

the High Court Division in Writ Petition No.15537 of 2025)

Bangladesh Election Commission,
Chief
Commissioner,

represented the

Election

by

Petiticner.
(Tri C.P.No.4676 of 2025)

Bangladesh Election Commission,

Agargacn, Dhaka.
Sarkar Jabed Ahmed Sumcn. Petitioner
G e AP Nepd i e 2005
Md. Salah Uddin Sarker. Petitioner
(In C.M.P.No.230 of 2025)
Dr. Hafijur Rahman. Petitioner
(To WCoMOP N 966 ol ~2025)
=Versus=
Bagerhat Press Club, Respondents.
represented by its President (In all the cases)
namely, Md. Kamruzzaman and
others.
For the Petitioners. MriraMd. Asaduzzaman, Attorney-
(In all the cases) General with Mr. Mustafizur Rahman
Khan, Senior Advocate, Mr.
Mohammad Belayet Hossain, Senior
Advocate and Mr. Kamal Hossain
Miazi, Advocate instructed by Mrs.
Madhumalati Chowdhury Barua,
Advocate-on-Record, Mr. Zainul

Abedin, Advocate-on-Record and Mr.
A.B.M. Shamsul Alam, Advocate-on-
Record.
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For the Respondent : Mr. M. Qumrul Hague Siddigque, Senior
Mos. 1 — 3. Advocate with Mr. Shaikh Mohammad

(In C.P.N0.4676 of 2025) Zakir Hossain, Senior Advocate and
Mr. Shaikh Atiar Rahman, Advocate,
instructed by Mris: Rokeya
Akhter, Advocate-on-Record.

For the Respondent = Mr. M. Qumrul Haque Siddique, Senior
Nes«2;8:5,.68 - Advocate with Mr. Shaikh Mohammad
(In C.M.P.No.930 of 2025) Zakir Hossain, Senior Advocate and

Mr. Shaikh Atiar Rahman, Advocate,
instructed by Mr.Md. Nurul Islam
Chowdhury, Advocate-on-Record.

For the Respondent No.2: Mr. M. Qumrul Haque Siddique, Senior

(In C.M.P.No.966 of 2025) Advocate with Mr. Shaikh Mohammad
Zakir Hossain, Senior Advocate and
Mr. Shaikh Atiar Rahman, Advocate,
lnstructed by Mt Md: Nurul Islam
Chowdhury, Advocate-on-Record.

For the Respondent : Not represented
Nos.4-11.

(In C.P.No.4676 of 2025)

For the Respondents : Not represented

(In C.P.No.4739 «of 2025)

For the Respondent : Not represented

Nes.l,4, 6 & 8=11.
(In C.M.P.No.930 :0of 2025)

For the Respondent 3 Not represented

Nos.1l, & 3-13
(In C.M.P.No.966 of 2025)

Date of hearing : 09-12-2025

XJate of Judgment : 10-12-2025

JUDGMENT

Zubayer Rahman Chowdhury, J: The instant Civil

Petitions for Ieave Appeal No.4676 of 2025, 4739
of 2025, Ciwvil Miscellaneous Petition. No.930 of
2025 and Ciwvil Miscellancons Petition No.966 of
2025 are directed against the judgment and order

dated 10.11.2025 passed by the High Court Division

in Wit Petition No . l5537 of 2025.
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The Election Commission -(briefly, EC), by a
Notification dated 30.07.2025, proposed changes to
the boundaries of certain constituencies, whereby
the parliamentary seat of Bagerhat-4 (Constituency
No.98) was purported to be curtailed/removed and
the remalning 3 {(three) constituencies, namely
Constituency Nes.85,: 96 =nd 97 of Bagerbat were ito
be restructured/reshuffled. At the same time, the
propesed draft '‘alsc purported to increase ' the
total  number of  Parliamentary seats in the
digtriet  of ‘Gazipur '‘Trom. . o(Five) c o 6(=ax) by
creating Parliamentary Constituency Now il 28
[Gazipur—6) .

Being aggrieved, several representations were
filed by the concerned persons in Bagerhat bgfore
the - BEC  for reconsideratien  o©of the aforesaid
decision, highlightine their grievances and
focusing on the adverse consequences of abolishing
Comnstitusncy-28 (Bageroat-—4) . However, the BC,
without considering the grievances of  the local

people and without teking inte adcecunt the legal
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and factual issues, adjudicated the objections by
sustdiriigg Lhe  elimingtion  ef ‘the ' Canstibtuency
No. 98 (Bagerhat-4) from Bagerhat district.

Being aggrieved thereby, the writ petitioners
filed Wrilk Petbitien Ne 1553597 ef 20235, The' High
Court Biwision, upon hearing the parties, made the
Rule abseclute by 'the Judgment and order: .dated
L. 1122025, declaring the impugned Gazette
Notification dated 04.09.2025 to have been issued

\vithout lawful authority, so far as it relates to
Parliamentary Constituencies No.95 (Bagerhat-1),
Constituency No. 96 (Bagerhat-2), Constituency
No.97 (Bagerhat-3) and Constituency No.198
(Gazipiar—6).

Being aggrieved, the EC filed Ciwvil Petition
for Leave to Appeal No.4676 of 2025 and the third
party petitioners filed CiviliiPelition for  Leave
to Appeal No.4739 of 2025 and Ciwil Miscellanecous

Petiiion Nos @30 0and  9babaf 2200 5
Mr. Md.  Asgduzzaman, the slearned Attorney-

General, appearing aleng = with Mr. - Mustafizur
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5
Rahman Khan, the 1learned Seniovr Counsel, Mr.
Mohammad Belayet Hossain, the learned Senior

Counsel and Mr. Kamal Hossain Miazi, fthe learned
Counsel appearing ocn behalf  of the EC and the
other writ respondents submits that the High Court
Division travelled beyond is Jjurisdiction in
substituting its own epinion fer that of the EC on
a4 ‘technical ' matter ' conecerning delimitation of
constituency, bontrary e the established
principle  ©f  Judicial S restrainmt s Gin eloctoral
matlLers.

Mr. Md. Dsaduzzaman  further submits that the
High €ourt Division disreqgarded  the statuteory
criteria of administrative convenience and also
failed to consider that the val idity of
delimitation made by the Commission is often
considered non-justiciable under Article E25ia): ot
the Constitution, exgept cin s feases Lot Uinpatent
illegality or malafide exercise of power, nelther
of which has been proved in the instant case. He

W

further submits that the terms as far as
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practicable” in relation Lo population
distribution in the delimitation law grants the EC
sutficient discretionm to deviate from the. nobion
of skriet population equality fot
administrative/geographic reasons. He further
submits that the impugned Judgment and order, if
allowed to staric, would | ereate a4 dangerowus
precedent by allowing judicial interference in the
operational @ and technical functions of Chievispe
. thereby Jjeopardising the electoral process. He
\fprther submits that the impugned Judgment and
order of the High Court Division 9s bad n law as
the same would  reswlt @ in Increasing the total
number of constituencies beyond the present limit
of 300 (three hundred), which cannot be sustained,
both" legally and practiealily,i=s per Article 65(2)
of the Constitution.

He | Turther submifts that the High Court
Division, while passing the judgment and order
dated 10.11.,2025, failed to appreciate that the
writ in question was not maintainable as the writ
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petitioners could not be regarded as ‘person(s)
dggrieved’ .- within Ethe meaning: of Article 102.of
the Censtitution as they have neither lost their
right to wveote nor had theiw  ¥ight. £0 contest Ain
the election been affected in any manner.

My. Mr. M. Oumeul Hoque  Siddigue, Tthe learned
Senior < Counsel with Mr. Shaikh  Mohammad Zakir
Hossain, the learned Senior Counsel and Mr. Shaikh
Atiar Rahman, the learned Counsel appearing on
behalf '‘ef the respondents, submits ‘thot the High
Court BRivision, upern  proper :appreciation 'of the
materials on record, made  fhe Rule absolute. Mr.
Siddigue contends, after giving a brief account of
its geographical Jdocation, ithat dospite being the
saxth Jargest  district of the’ conmbry, TFTagerhat
has remained neglected and consequently under-
develaoped. He submits that being prone to natiral
disasters like hurricane, cycloné and tidal bores,
1t ds all ‘the more necessary. for theidistrict of

Bagerhat Lo have a proper and effective
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representation AT Parliament to voice the
grievances of the population of the said area.

We have pérused the instant application and we
have also considered the submissions of the
ledtned Senior Counsels iof the contending sides.

By invoking RAriicle L0222 (o) 1) O the
Constitutieon, the writ ©petitioners-respondents
filed Writ. Petition No.15537 of 2025 before the
High Court Division challenging the action of the
EC, namely, the delimitation of one electoral
constituency from Bagerhat and the creation of a

new electorali constituency in Gazipur.

\

During  thHe: Conrset oF this submission, - the
learned Attorney-General has strenuously argued,
with reference to Article 125 of the Coristitution,
that the EC has @ been  wvested with  absolute
autherity with regard to ‘delimitation of the
electoral constituencies, which carries a
constitutional sanctity in thati no: action of the
EC, taken 1in exercise of Hits power under Brticle
125 ot ‘the Censtitutiem, can be ‘guestioned 9n any
COEEt Bf law.
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At this juneture, it may be pertinent ts refer

tg Article 125 of the Constaitution, Wwhich réads -as

under:

*125.Notwithstanding anything in this

Constitution—

fa) Ehe walidiey 'of “anyiilaw: relating to ‘the
delimitabion (af i iconstituyoncies,. o ‘the
allotment of seats to such
constituencies, | made orc oirperting to. be
made . under article ok2A aladil et The

called-in guestien in any.court:

() mo election teo the (offrces of President)
or - bo CParbtiament  shalide ‘hercalled @ in
question except by an election petition
presented sto - spcht chsthorpit v dand in s siich
manner as may be prowvided: for by or under
any law made by Parliament.

(S} A Tcourt - shalle snok DU pass e anvi terder - or
direction,  ad anterim or  otherwise, in
relation to an election Eeir which
schedule has been announced, unless the
Election Commission has been given
regasonable; notice. And. ap ‘cpportunity of
being heard.”

A close -reading jof sEhel Arbicle b dlS st dho
Constitution clearly denotes that the
constitutional sanctity ‘and legal proftection that
has been accorded to the  Election Commission is
with regard to the ‘'laws’ relating to delimitation
or the alleotment of ‘sSeets toisuch comstitiencies.
The EC therefore, has absolute authority to
undertake the exercise of delimitation of an
glectygral constituency within -fhe  teryitory of
Bangladesh. That said, framers of the Constitution
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hawe not, and in oiir view guite 'Correctly, equally
extendad sueh protection’ Lo igny @ dEen dopne O
action teken or —omission’ made by Lhe . EEs
Predicated on the above, this Court is of the wview
that what we are concerned here is not with the
suthority of the EC te do so, bit about tThe manner
in which such authority has been exercised by the
EC

I the instant case, the process o
delimitation  was o initiated:: by the EC - ilself
through the issuance of a Notification dated 30"
July, 2025, stipulating as many - as twelve
conditions which were to be observed for the
purpose of delimitation, of which Clause 2 (Gha)

reads as under:

%3/} “q. TR ST AT s RiTes @ (I SEme
wifRe T o7 ST weifiEele ae”

ttedly, not a single application was filed
by any individual or group either from Bagerhat or
from Gazipur seeking delimitation of any electoral
constituency in their respective District, a fact
which has been acknowledged by the EC itsélf 1

the affidavit-in-opposition filed on its behalf
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before the  Highk Court & Division. Despite the
factual position as aforesaid, the EC initiated
the process of delimitation in respect of Bagerhat
in' glear wiclation @ of iclauge  Z2{Gha), thereby
rendering such aclticn as being without @ lawful
sithority.

Furthermoere, Secbtions S {1}y ilKa) and S(1) (Kha),
empower the EC to initiate and/or undertake the
process of  delimitation on i EwWoiicounts s S FITSEIN;
after the conclnsTorn 6aa population census
undertaken For the purpose of holding the
subseguent parliamentary election @ and secondly,
before the holding of the general election for any
reason which appears to the EC te be preper, to be
recorded in wWriting.

Once again, we find the ‘EC To be in default: on
this gscore ~for Failings Eoiassign any ploper o
cogent  reason for B ITmitrabting the process af
‘delimitation of the electoral constituency: - in
Bagerhat, as evident from the *&i@m®a, contained in
the minutes of the hearing conducted by the EC on
goie August, 2025 The EC appears Lo have
discharged its duty in a mechanical manner while

taking the decision on such a vital issue.
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Although the learned Attorney General has
tried te lmpress upon wng thet  the 'duty cast upon
the EC under Section 6(3) of the Act of 2021 (e
TR o Qe A FdfEe S1%F, 2028) is not ‘mandatory, we
dare moL 1nclined to accede to said submissicn. In
our wview, the duty vested on a constitutional or
statutory body may appear to be optional by Ethe
use of tThe word “mayvi. Neverfheless @ when the
olitcome  or  conseguernece: ‘of - thei exercise ‘of - the
power by an. authority  sisiiflbgcelrinba iahave =
prejudicial effect affecting the ‘constitontional
right of & significant -nimber: of the population
te voliece their grievance in the Parliasment Gt
becomes obligatory on -the part of {he ‘corcerned
body to exercise such power with “due diligence”,

RES enshrined in Article 31 of the Constitution.

However, by the impugned actlieon of
delimitation, the EC had curtailed one electoral
cornistituency of the district of Bagerhaty that' had
exigted for well owverihalf g century, from 1970 to
be precise, by reducing the number af
constituencies from four to three. Be that as it
may, having given due consideration to the facts

and circumstances of the case, we are of the
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opinien that the High Court Division, upon proper
appreciation of the facts and the relevant laws,
has rightly made the Rule absolute, which doesdnot
warrant .any interference.

Rccordingly, the Civil Pelitieons for lLeave to
Appeal . and Civil Miscellaneous Petitions are a il
hereby, dismissed.

The order ‘eof ' staths guo dated 12.11:20625,
granted earlier by the learned Judge—-in-Chamber,

is, hereby, vacatedgﬁ
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